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• Changes to the FERPA regulations were:

– minimal but significant

– accountability vs. privacy

The most significant changes involved 

defining 2 terms:

authorized representative

education program

“The Department intends these clarifications to 

promote Federal initiatives to support the robust 

use of data by State and local educational 

authorities to evaluate the effectiveness of Federal 

or State supported education programs. The 

provision of postsecondary student data to P-12 

data systems is vital to evaluating whether P-12 

schools are effectively preparing students for 

college.” 

“Authorized representative” means any 

entity or individual designated by a State 

or local educational authority or an agency 

headed by an official listed in §99.31(a)(3) 

to conduct– with respect to Federal or 

State supported education programs– any 

audit, evaluation, or compliance or 

enforcement activity in connection with 

Federal legal requirements that relate to 

these programs. 

§99.3 Definitions §99.3 Definitions cont.

“Education program” means any program that is 

principally engaged in the provision of education, 

including, but not limited to, early childhood 

education, elementary and secondary education, 

postsecondary education, special education, job 

training, career and technical education, and adult 

education, and any program that is administered 

by an educational agency or institution.
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Authorized Representative §99.31(a)(3) The disclosure is, subject to the 

requirements of §99.35, to authorized 

representatives of-

• (i) Secretary of Education 

• (ii) Comptroller General of the United States 

• (iii) Attorney General of the United States

• (iv) State and local educational authorities 

Authorized representative, cont.

• Under the new regulations, officials could now 

designate as “authorized representatives” 

other entities not under their control, 

including:

• State health and human services agencies

• State labor agencies

• Any other public or private entity

Previously educational authority had to have direct 

control of the authorized representative.

§99.35 authority to conduct audits or 

evaluations

• §99.35(a)(1) Authorized representatives of the 

officials or agencies headed by officials listed 

in §99.31(a)(3) may have access to education 

records in connection with an audit or 

evaluation of Federal or State supported 

education programs, or for the enforcement 

of or compliance with Federal legal 

requirements that relate to those programs.

§99.35 Authority to Conduct Audit or Evaluation § 99.35(a)(2) from 2009 regulations: the provision 

that a State or local educational authority or other 

agency headed by an official listed in § 99.31(a)(3) 

must establish legal authority under other Federal, 

State or local law to conduct an audit, evaluation, 

or for compliance or enforcement activity was 

removed from § 99.35.

§ 99.35 Authority to Conduct Audit or Evaluation

• §99.35(a)(3) The State or local educational 

authority or agency headed by an official 

listed in § 99.31(a)(3) must use a written 

agreement to designate any authorized 

representative, other than an employee.  

The written agreement must-

(i) Designate the individual or entity as an authorized 

representative

(ii) Specify purpose, etc

(iii) destruction requirements 

These changes to §99.35 establish, for example,  that FERPA does 

not prohibit a private postsecondary institution from non-

consensually disclosing to an LEA, PII on the LEA's former students 

who are now in attendance at the private postsecondary institution, 

as may be necessary for the LEA to evaluate the Federal or State 

supported education programs that the LEA administers.  The 

changes also establish that FERPA does not prohibit a 

postsecondary data system from non-consensually re-disclosing PII 

to an SEA in connection with the SEA's evaluation of whether the 

State's LEAs effectively prepared their graduates to enroll, persist, 

and succeed in postsecondary education.

Audit/ Evaluation  (Cont.)



3

§ 99.31(a)(6) Studies exception

• §99.31(a)(6)(i) The disclosure is to 

organizations conducting studies for, or on 

behalf of, educations agencies or institutions 

to:

• (C) Improve instruction.

§99.31(a)(6) Research Studies§99.31(a)(6)(ii) allows a state or local educational 

authority or agency headed by an official listed in §§§§99.31(a)(3) to enter into agreements with organizations 

conducting studies under §99.31(a)(6)(i) and re-disclose 

PII on behalf of the educational agencies and institutions 

that provided the information in accordance with the 

requirements of §99.33(b).

In the event that an educational agency or 

institution objects to the redisclosure of PII it has 

provided, the State or local educational authority 

or agency headed by an official listed in §§§§ 99.31(a)(3) may rely instead on any independent 

authority it has to further disclose the information 

on behalf of the agency or institution. The 

Department recognizes that this authority may be 

implied and need not be explicitly granted.

(April 11, 2011 NPRM, page 19731)

§ 99.32 FERPA Recordkeeping 

Requirements

• § 99.32(a)(1) Educational institutions must maintain:

– a record of each disclosure of PII from a student’s record

– the names of § 99.31(a)(3) officials that may make further 

disclosures without consent under § 99.33(b).

§ 99.32(a)(4) An educational institution must obtain 

a copy of the record of further disclosure by 

§ 99.31(a)(3) officials in response to a student’s 

request to review.

§ 99.33(b) Redisclosure

• § 99.33(b)(1)(B) permits § 99.31(a)(3) officials 

to further disclose PII on students on behalf of 

the providing institution so long as the 

recordation requirements of § 99.32(b)(2) 

have been met by those officials. 

• The redisclosure language has not changed 

but the meaning of “on behalf of” has.

• Note that recordation of redisclosure is 

required.

§ 99.37 Directory Information§ 99.37(c)(1) provides specific notice that an 
opt-out from directory information does not 
prevent a school from identifying a student 
by name or from disclosing an electronic 
identifier or institutional email address in the 
classroom.§ 99.37(c)(2) student may not prevent an 

educational institution from requiring the 

student to wear or present a student ID or 

badge.



4

§ 99.37 cont.

§ 99.37(d) Limited disclosure of directory information

2012 regulations provide that an 

educational institution may specify in its 

annual public notice to eligible students 

that disclosures of directory information 

will be limited to specific parties, for 

specific purposes or both. 

Enforcement §99.60(a)(2)

• Expands the types of entities that are subject to 

the enforcement provisions to include:

� Postsecondary agencies

� Any other entity that is the recipient of 

Department funds (i.e., Nonprofit 

organizations, student loan guaranty 

agencies, and student loan lenders)

• The Department believes that this authority is especially 

important given the disclosures of PII needed to 

implement SLDS.

EPIC 

v. 

The U.S. Department of Education

• The Electronic Privacy Information Center has 

filed a compliant for injunctive relief under the 

Administrative Procedure Act (“APA”).

• The action was filed in U.S. District Court for 

the District of Columbia and claims that the 

changes in the 2012 regulations are “in excess 

of statutory authority.”

• Action filed February 12, 2012.

Chicago Tribune Company

v.

Board of Trustees of the University of Illinois

• Tribune seeks student records under Illinois FOIA.

• Trial judge decides that FERPA is not a mandate 

because institutions can forgo Federal funding.

• Judge orders release of education records even 

though they date back to period when University had 

accepted Federal funds.

• University appeals to the Seventh Circuit

• U.S. Dept. of Justice, AACRAO, EPIC, et al., file briefs 

in support of University.

DoD MOU Reporting Requirements

• Affects students receiving tuition assistance.

• Requires reporting via Service portals.

• Each service branch will have their own portal.

• Signed consents will have been provided by 

students.

• MOU explicitly cites FERPA compliance.

• Effective date of MOU tbd.

Resources for school officials:

Family Policy Compliance Office 

U.S. Department of Education

(202) 260-3887

Informal requests for technical assistance:

ferpa@ed.gov

ferpa@aacrao.org

FERPA web sites:

http://www.ed.gov/policy/gen/guid/fpco/index.html

http://www.aacrao.org
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